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No. 6703

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Ethlyn B. Clements, individually and as

administratrix of the estate of Ralph L.

Clements, deceased,

Appellant,

George W. Coppin, Trustee in Bankruptcy

of the Flintex Corporation (a corpora-

tion).

Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis T). Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Appellant hereby respectfully petitions this Court

to grant a reheaiing herein on the grounds and for

the reasons, as follows

:

I.

This Court has misapplied the following rule

:

''It is well settled that the findings of the trial

Court, based on conflicting testimony taken in

open Court, will not be disturbed on appeal. John
T. Porter Co. v. Java Cocoanut Oil Co., 4 Fed.



(2d) 476 (ceritorai'i denied, 268 U. S. 697) ; Gila

Water Co. v. International Finance Co., 13 Fed.

(2d) 1 ; United States v. United Shoe Mach. Co.,

247 U. S. 41, in which the Supreme Court said:

'The testimony was conflicting, it is true, and
different judgments might be formed upon it,

but from an examination of the record we can-

not pronounce that of the trial court to be

wrong. Indeed, it seems to us to be supported

by the better reason. We should risk misimder-

standing and error if we should attempt to pick

out that which makes against it and disregard

that w^hich makes for it and judge of witnesses

from their reported words as against their liv-

ing presence, the advantage which the trial

court had.'
"

II.

There is no competent evidence to sustain th(> find-

ing made by the trial Court that the meeting of the

Directors of the Flintex Corporation held on the 8th

day of July, 1925, 'Svas false and fictitious and not

actually held".

III.

There is no competent evidence in the record to

impeach the release of beneficiary by the bankrupt.

IV.

The Court holds that the law laid down in the cases

of Biirlinfjham v. Crouse, 228 U. S. 450, In re Sling-

huff, 106 Fed. 154, and /// re Jiidson, 188 Fed. 702, is

inapplicable to the facts in this case and we believe

that this Court has misconstrued the law as laid down

in the Bucket case.
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V.

This Honorable C/Ouit has overlooked apfjlyiiig the

law that the DirectoTs of a corporation are bound to

take notice of their own official records and that they

can not be heard to say that they did not have notice.

ARGUMENT.

Taking- up the first point, that it is well settled that

the findings of the trial Court, based on conflicting

testimony taken in open Court, will not be disturbed

on appeal, we have no controversy with this proposi-

tion of law^ But the fact is, that no evidence of any

witness upon which these findings are based was tnken

in open Court: the fact is, that this evidence was

tcxken by deposition in Cincinnati, Ohio, and not one

of the witnesses ever appeared before the trial Court,

so the rule that fiudings ^M:)ased upon conflicting testi-

mony in open Court" has no application here. It was

never intimated or pretended that these witnesses

testified in open Court. This Court in an equity case

tries it anew. We call the Court's attention to the

statement found on page 55 of the transcript:

''Plaintiff's evidence w^as taken in the form of

depositions in the State of Ohio, on the 24th and

25th day of October, 1927, which depositions were

offered in evidence upon the trial and plaintiff's

evidence therein is as follows:"

This clearly shows that tlie evidence was not taken in

open Court, that the trial Court did not see the wit-

nesses and had no better opportmiity to determine the



appearance or demeanor of the witnesses any more

than this Court had. We do not think it fair to adopt

the rule of law quoted under our first point as applica-

ble to the case at bar. If the main duty or prerogative

of an Appellate Court is to affirm the trial Court,

then Appellate Courts are needless.

Taking up Point II. Finding of the trial Court that

the meeting of the Directors of the Flintex Corpora-

tion held on the 8th day of July, 1925, was ''false,

fictitious and not actually held" for the following

reasons

:

The minutes of the meeting on the 8th day of July,

1925, is cited at the top of page 63 of the transcript

as follows:

"Those Directors present were Messrs. Charles

E. Douglas, Ralph J. Douglas, and Mrs. N. C.

Kelly, constituting a quonma."

The official minute book shows that a meeting was

actually held and it is admitted by the plaintiff that

Charles E. Douglas and Mrs. N. C. Kelly, both Direc-

tors, were present and signed the minutes as Chairman

and Secretary. This was in truth and in fact a meet-

ing of the Directors of the Flintex Corporation.

Assuming that the evidence is sufficient, which we

deny, to show that Ralph J. Douglas did not partici-

pate in that meeting, then it was a meeting held by a

less number than a quorum of the Directors.

In the face of these admitted facts, no Court is

justified in finding that the meeting was "false or



fictitious and not actually held". The points and

authorities on images 24 to 29, inclusive, of appellant's

brief, are apfjlicable here. We will not encumber this

petition by recopying- these points and aiitli oil ties,

but we respectfully ask this Coui"t to reconsider said

points and authorities in connection with this point

urged in the petition.

The meeting of July 8, 1925, was a regular meeting,

which required no formal notice. If no meeting was

held, it was the duty of those present to adjourn it.

No adjournment was made and no reference in the

official records of the Directors is any where made
that the meeting was not held, all of which stamps

the evidence of Ralph J. Douglas and Charles E.

Douglas a falsehood.

To deprive Clements' widow of the proceeds of the

policy based solely upon such evidence, seems to us a

miscarriage of justice.

The plaintiff's evidence conclusively shows that at

least two Directors were actually present at this regu-

lar meeting; minutes were recorded and properly

signed. The meeting was not void, but if plaintiff's

evidence be conceded true, it was merely voidable,

consequently it could be ratified.

There is nothing mysterious about a meeting of the

Directors of a corporation, nor need such a coming

together be opened with prayer or shouted from the

house-tops. Here the time of the regulai' meeting was
fixed by the by-laws. All of the Directors liad to take

notice of their o^^^l by-laws. Tnie, Charles Douglas

says no meeting was held, but the record and the



admitted fact that two Directors, to-wit, himself and

Kelly, were present and transacted business consti-

tuted a meeting as a matter of law\ Nan C Kelly

testified that the meeting was in truth and in fact

held, that Ralph J. Douglas and Charles E. Douglas

were present and transacted business. Eliminating

Kelly's testimony, we still have the admitted fact that

N. C. Kelly and Charles E. Douglas, Directors, came

together, passed resolutions and certified to the min-

utes. The record is the best evidence. Of course, it

can be impeached, but when it is clearly shown that

the record of the meeting was permitted to stand for

over a year without it being corrected or rescinded,

or in any manner shown to be false by any subsequent

meeting, the presmnption is conclusive that the min-

utes and official record speak the truth. So the trial

Court is imjustified by any evidence in the record to

make a finding that the meeting w^as fictitious or false

because it was neither false nor fictitious. At best,

and giving full weight to the appellee's evidence, it

was a Directors' meeting, attempted to be held by a

less number than a quorum of the Directors. The ad-

mitted fact of the presence of Kelly and Charles E.

Douglas belies the claim of the appellee that no meet-

ing was held. All that is necessary to constitute a

meeting of Directors is that they come together at the

appointed time and place and transact business, so the

finding relied upon by this Court as made by the

trial Court is not sustained by any competent evidence.

This Court said on page 13 of the opinion:

*'The record contains a copy of the minutes of

a special meeting of the Board of Directors of the



Fliiitex Corporation held on Septenaber 15, 1925,

at which nu^etin.e^ the 'minutes of the last meeting

were approved'. A])j)ellants contend that the

alleged meetin.a,- of July 8, ]925, was thereby rati-

fied. But, if the meeting- of July 8, 1925, was false

and fictitious and not actually held, as fomid by

the trial Court, then the approval of the 'minutes

of the last meeting' would refer not to the meet-

ing: of July 8, 1925, but to the last rej:^ular meeting

of the corporation, that of June 30, 1925."

The Court very properly says but if the meeting of

July 8, 1925, was false and fictitious and not actually

held, as found by the trial Court, then the approval

of the "minutes of the last meeting" would refer not

to the meeting of July 8, 1925, but to the last regular

meeting of the corporation, that of June 30, 1925. As

the meeting was neither false nor fictitious and was

actually held, then the nile pronounced by this Court

does not apply and some other reason must be given

to warrant an affirmance of the decree of the trial

Court.

Taking up Point HI, that there is no competent

evidence in the record to impeach the release of bene-

ficiary by the bankrupt. The only witness on behalf

of the plaintiff that testified in regard to the transfer

of the policy is the testimony of Charles E. Douglas,

excepting that of James S. BreAvry, which we will

refer to later on. Charles E. Douglas' testimony a])-

pears in the transcript from pages 108-119, inclusive.

Nowhere, did he mention or even refer to any I'elease

of beneficiary signed by him. The only evidence he
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gave or offered was the letter dated July 17, 1925,

addressed to the Union Central Life Insurance Com-

pany, in which he says **you may take this as your

authority to transfer to Ralph L. Clements, or upon

his order, all of our right, title and interest in and to

Policy No. 793558". This referred solely to the policy

in the Union Central and had no reference to the

policy involved in this case. (Trans. 113.)

On page 12 of the opinion of this Court, the Court

said :.

'' Although Charles Douglas, as vice-president

of the company, signed a release of the policy to

Clements, he had no authority or power to do so

;

and there is no testimony to show that this at-

tempted transfer was in pursuance of any agree-

ment or contract with Clements to that effect."

There is not a scintilla of evidence in the record any-

where that the release of beneficiary in the policy in

controversy in this case was signed solely by Charles

E. Douglas, as vice-president or otherwise. No witness

testified in relation to the execution or delivery of the

release of beneficiary except James S. Drewry, who

says on page 72 of the transcript that he forwarded to

the Mutual Benefit Life Insurance Company of

Newark, New Jersey, policy No. 1,140,135, on the life

of Mr. Clements with a release of beneficiary. On
page 74 of the transcript, the witness, James S.

Drewry, was asked the following questions:

**Q. Mr. Drewry, do you have the release of

beneficiary in this policy as executed by the Flin-

tex Corporation?

A. No, sir.



Q. Where is it,—do you know?
A. It was sent to (by) us to the home office.

Q. Did you make a copy of it?

A. No, sir.

Q. Do you recall ol' your own knowledge who
signed that release on behalf of the Flintex Cor-

poration ?

A. I do not."

That is all the evidence there is in the record i]i

relation to the release of beneficiary and this Court is

unwarranted and unjustified by any of the evidence

by holding that this release of beneficiaiy was signed

only by Charles E. Douglas as vice-president, so there

is no evidence in the record that Charles E. Douglas

was the sole person who signed this release. There-

fore, the ))oints and authorities beginning at page 32

of appellant's brief and ending on page 39 are a])pli-

cable here and we respectfully ask this Honorable

Court to reconsider them.

It is true that Charles E. Douglas, as shown on })age

177 of the transcript testified as follows

:

'^The Insurance Company agent came out with

a card and T signed it as vice-president of the

company, and that the last I heard of it for a few
days.

'

'

It will be noted that at the last part of the sentence it

reads

:

**and that the last I heard of it for a few days."

Evidently something took place in a few days after

he had signed the card. Just what was done in a few
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days aftei* Douglas signed the card is not shown, but

evidently something was done. It must be presumed

in view of the testimony that stands alone in the

record that the Insurance Company would not sub-

stitute Clements' estate as beneficiary upon the mere

signing of the card by Charles E. Douglas and that

something else took place. The mere fact that Charles

E. Douglas testifies that he signed a card is no proof

that he was the sole and only person who signed the

release of beneficiary that was acted upon by the

Mutual Benefit Insurance Company. The burden in

the face of Drewry's testimony is upon the plaintiff

to prove by competent evidence that this release which

effected the change of beneficiary was void, because

the presumption is that the release was executed by

all of the Directors of the Flintex Corporation. The

burden of showing the release being void, was upon

the appellee.

Baker v. Baker, 97 N. Y. S. 455

;

Bonistalli v. Bonistalli, 269 Pa. 8, 112 Atl. 2.

''The burden of proof is upon the party who
seeks to impeach alleged illegal transactions to

show affirmatively their illegality."

Boundtree v. Smith, 108 U. S. 269, 27 L. Ed.

722;

Insurance Company v. Both, 118 Pa. 329, 12

Atl. 283;

Linig v. Eisenhart, 127 Pa. 59, 17 Atl. 684.

It must 1)0 remembered that this action is brought to

establish a constructive trust and to impress money

in the hands of a third party with the trust in favor



11

of the plaintiff. To estal)li«h such a trust the evidence

must be clear, definite, unequivocal and satisfactory.

Hearne v. New PJnfjkuKl Mutual Life In.s. Co.,

20 Wall. 488, 22 L. Ed. 395;

Simmons Creek CoaJ Co. v. Doran, 142 U. S.

417, 35 L. Ed. 1063;

Moulton V. Moidton, 182 Cal. 190;

Pierce v. Wallace, 242 Fed. 221.

Here this Coui*t deprives the widow of Clements, who

is deceased, and whose mouth is closed, of the proceeds

of life insurance upon her husband because Charles E.

Douglas says he sigTied a card of release. How can

this Court say because Charles E. Doiiclas says he

signed a card of release and it was nowhere testified

that he was the sole Director that signed the same,

and the release not having been produced or offered

in evidence, or its loss accounted for, that this release

is void. I admit that the point was not thus presented

in our appellant brief, because we assiuned that this

Court would hold that the evidence to establish a

constructive or resulting trust would have to be clear,

definite, unequivocal and satisfactory. It is unneces-

sary for us to encumber this petition by citing' the

cases which we cited in the appellant brief upon this

particular point.

We also appreciate that this Court has been ci'owded

with work and is overworked for the lack of hel]i and

the assistance of a third member of the Court, and it

is little wonder that the Court overlooked the ])oint

from this standpoint, and ami^hing that we may say

herein is intended to in no manner reflect upon the
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ability or integrity of the Court, but we are repre-

senting a client whom, we believe, is entitled to the

proceeds of this policy of insurance and that depriv-

ing her from the same on the flimsy evidence offered

by the appellee is clearly a miscarriage of justice. It

was the duty of the appellee to either j^roduce this

release of beneficiary, w^hich it could have done as it

produced the policy. At least he, failing to have pro-

duced the release and failing to show its contents, the

character of its execution under the well established

rule of law, the presmnption is that if he had pro-

duced and introduced in evidence the release, the same

would be adverse to his cause of action.

Rtmkel V. BurnJiam, 153 U. S. 216, 38 L. Ed.

694;

Bagley v. 3[cMickle, 9 Cal. 446

:

De Campo v. CamriUo, 153 Cal. 660.

This Court can not assume that the release was void

without there being positive evidence in the record

showing it to be such. If the opinion of the Court is

not changed, the profession in the future upon read-

ing it, will inquire w^as there any other evidence to

show that Charles E. Douglas w^as the sole Director

who signed the release ? The opinion being silent upon

this question, the profession must of necessity hold

that the opinion is silent upon the facts which would

void the release.

Taking up the fourth point. The Court based its

opinion on the case of Ruckel v. Metropolitan Life

Insurance Co., 6 American Bankruptcy Reporter. On
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page 911 in the Rachel cjise the Court said, referring

to Burlinghayn v. Crouse:

''It does not attempt to deal with the disposi-

tion of insurance policies on the lives of persons

other than the bankrupt, where the bankrupt's

relation to the insurance is merely that of desig-

nated beneficiary. This corporation had an inter-

est in this policy as beneficiary so long as it paid

the annual premiiuns to maintain that interest."

It will be seen from the quotation that the Court held

that the corporation had an interest in the policy as

beneficiary so long as it paid the annual premiiuns to

maintain that interest.

The facts in tlie FucJxcl case are identical with the

case at bar, except that the release of beneficiary was

given by the trustee in bankruptcy with the approval

of the Court. Construing the plain language used by

the Court that the corporation had an interest in the

polic}^ as beneficiary so long as it paid the annual

premiums to maintain that interest to mean just what

it says, then the case is an absolute authority for us.

The facts in the case show that the Flintex Corpora-

tion never paid the aniuial ])reniiniii that matured or

became due on April 23, 1925. That instead of paying;-

the premium, it executed its note for the premium
which became due on the 24th day of April, 1925. The
execution of delivery of a note does not constitute

])ayment of a preexisting debt.

Union Cntt. Life Tus. Co. ?-. Maffhex's, 32 F.

(2d) 99.

There is no evidence in this case that the Insurance

Company accepted the note as payment and ^vithout
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an agreement of this nature the note did not consti-

tute payment. Said annual premium was deducted out

of the proceeds of the policy (Trans, pp. 70-71) and

constituted no payment on the part of the Flintex

Corporation, so if it is the law, which the Rachel case

lays down, that a beneficiary in an insurance policy

that has no cash surrender or loan value, can only

maintain its interest by payment of the premium, then

the policy in question, not having- any cash surrender

or loan value and the corporation not having paid the

premium, the trustee is in no position to claim the

proceeds of the policy.

Taking up Point V. The Directors of a corporation

are bound to take notice of their own official records

and they can not be heard to say that they did not

have notice. The corporation functioned for over a

year after the holding of the meeting of July 8, 1925.

During that entire time, the Directors had notice as a

matter of law that their official records showed the

holding of this meeting. They were bound to correct

the record.

In the case of Marti]} v. WeM), 110 U. S., at page 15,

of the opinion of the Supreme Court of the Ignited

States, it is stated:

'* Directors cannot, in justice to those who deal

with the bank, shut their eyes to what is going

on around them. It is their duty to use ordinary

diligence in ascertaining the condition of its busi-

ness, and to exercise reasonable control and super-

vision of its officers. They have something more
to do than, from time to time, to elect the officers
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of the bank, and to inako declarations oi' divi-

dends. That which they ouffht, by proper dili-

gence, to have known as to the j]^eneral course of

business in the bank, they may be presumed to

have known in any contest between the corpora-

tion and those who are justified ])y the circum-

stances in dealin.i; wilh ils officei's upon the basis

of that course of business."

The Supreme (^)urt of New York in Hanover Na-

tional Bank v. American Doch Co., 43 Noi-theastem)

75, said:

' 'Whatever the entries in the books of the de-

fendant, made in the ordinary course of the busi-

ness would have disclosed, the jury would have

been warranted in finding: had come to the knowl-

eds^e of the Directors, ivJw rvere ch/irfjed wit}} the

duty of reasonahle inspection of the books and
reasonable supervision of the conduct of the

officers."

The meeting: of the Directors of the Flintex Corpo-

ration, July 8, 1925, was a regular meetine:. It was

conceded all throui^h the case that it was a regular

meeting fixed by the by-laws or charter. That being

true, it Avas the duty of the Directors to know what

took place at that regular meeting. It was their duty

to know whether the meeting had been attended by a

quoriun or whether it had been adjourned. Besides,

it was their duty to be present at the regular meeting.

It is sheer nonsense for the Directors to say they

had no notice or knowledge that a meeting was held

on July 8, 1925. It is unbelievable that Directors,

whose duty it was to be present at the meeting and to

inspect what transpired at such meeting, to say the\i^\^
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had no notice or loiovvledge of the minutes made and

entered and certified at that meeting.

It is respectfully asked that a rehearing be granted

herein and that the decree of the lower Court be

reversed.

Dated, San Francisco,

December 21, 1932.

Respectfully submitted,

Thomas F. McCue,

Attorney for Appellant

and Petitioner.

Certificate of Counsel.

I hereby certify that I am counsel for api^ellant and

petitioner in the above entitled cause and that in my
judgment the foregoing petition for a rehearing is

well fomided in point of law as well as in fact and

that said petition for a rehearing is not interposed

for delay.

Dated, San Francisco,

December 21, 1932.

Thomas F. McCue,

Counsel for Appellant

and Petitioner.


